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STATE OF ASSAM   -Vs-  SRI BIRMAL DAIMARI @ KHALA & 10 ORS 

 

 

IN THE COURT OF ASSISTANT SESSIONS JUDGE:: UDALGURI, ASSAM 

SESSIONS-120/2018 

u/s-147/148/149/326/307/435/427 IPC 

THE STATE OF ASSAM          -------- Sri GajendraNathDeori(Informant). 

 -Vs- 

1. SRI BIRMAL DAIMARI @ KHALA; 

2. SRI TUKESHWAR DAIMARI; 

3. SRI RAJIB DAIMARI; 

4. SRI RIJAY DAIMARI; 

5. SRI SWMDWN DAIMARI; 

6. SRI TIPAN DAIMARI; 

7. SRI AJAY DAIMARI; 

8. SRI SANJIB DAIMARI;’ 

9. SRI DADSUNG DAIMARI; 

10. SRI ATUL BAGLARI & 

11. SRI HANESHWAR DAIMARI        --------- Accused persons. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr B. K Chetry: Ld Addl. PP for the State. 

(2) Mr M. C Narzari& Sri R. Khaklary:LdDefence Counsel.  

EVIDENCE RECORDED ON                :20.02.19, 28.03.19, 12.06.19, 28.06.19,  

                                                        22.07.19, 21.08.19 & 12.09.2019. 

ARGUMENTS   HEARD ON                : 25.09.2019. 

JUDGMENT DELIVERED ON              : 30.09.2019. 
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J U D G M E N T 

1.   The prosecution case in brief is that on 10.06.2016 one Sri 

GajendraNathDeori lodged an FIR with the Officer-in-charge of Udalgui PS 

stating inter alia that on that day at about 5 pm, while his son Sri DipankarDeori 

was going to fill petrol in their new Scorpio vehicle to Harpur Petrol Pump, the 

accused Sri KhalaDaimari along with 30 other boys stopped the Scorpio and 

attacked his son with big stones on his head in an attempt to kill him, due to 

which his son suffered grievous injuries. Further some other miscreants had also 

set ablaze the Scorpio vehicle. Hence the Case. 

2.  On receipt of the FIR, Udalguri P.S Case No-141/2016, u/s-

143/341//336/325/307/435 IPC was registered against Sri BirmalDaimari @ 

Khala along with 30 other unknown persons. Investigation into the case was 

commenced and after the completion of usual investigation, charge-sheet u/s-

147/148/149/336/326/307/435/427IPC was submitted against the accused 

persons namely, Sri BirmalDaimari @ Khala, Sri TipanDaimari, Sri 

TukeshwarDaimari, Sri Ajay Daimari, Sri DadsungDaimari, Sri SwmdwnDaimari, 

Sri RajibDaimari, Sri RijayDaimari, Sri HaneshwarDaimari, Sri AtulBaglary and Sri 

SanjibDaimari,to face the trial.  

3.     In due course, the case was committed to the Court of Hon’ble Sessions 

Judge, Udalguri by the learned SDJM (S), Udalguri and then the case was 

transferred to this Court for trial. 

4.    Trial of the case was commenced. The aforesaid accused persons appeared 

before the Court to face trial. After hearing both the sides and perusing the case 

record, charges in writing u/s-147/148/149/326/307/435/427 IPC were framed. 

On being read over and explained the contents of charges u/s-

147/148/149/326/307/435/427 IPC, the accused persons pleaded not guilty and 

claimed to face the trial. 

5.         Points for Determination :- After considering the materials on record 

I have found the following points for determination- 
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I) Whether on 10/06/2016 at about 5 pm near Harpur Oil Depo, Udalguri, the 

accused persons namely, Sri BirmalDaimari @ Khala, Sri TipanDaimari, Sri 

TukeshwarDaimari, Sri Ajay Daimari, Sri DadsungDaimari, Sri SwmdwnDaimari, 

Sri RajibDaimari, Sri RijayDaimari, Sri HaneshwarDaimari, Sri AtulBaglary and Sri 

SanjibDaimariwere members of an unlawful assembly and in prosecution of 

common object of that assembly i.e to cause injury to Sri DipankarDeori and to 

burn his new Scorpio Vehicle, committed the offence of rioting? 

II) Whether on the same date, time and place, the aforesaid accused persons 

were members of an unlawful assembly and in prosecution of the object of that 

assembly i.e to cause injury to Sri DipankarDeori and to burn his new Scorpio 

Vehicle, committed the offence of rioting by attacking Dipankar with big stones? 

III) Whether on the same date, time and place, the aforesaid accused persons 

were members of an unlawful assembly and in prosecution of common object i.e 

to cause injury to Sri DipankarDeori and to burn his new Scorpio Vehicle, which 

all the accused persons knew to be likely to be committed in prosecution of 

common object of that assembly? 

IV) Whether on the same date, time and place, the aforesaid accused persons 

were members of an unlawful assembly and in prosecution of their common 

object they caused grievous hurt to Sri DipankarDeori with big stones? 

V) Whetheron the same date, time and place, the aforesaid accused persons 

were members of an unlawful assembly and in prosecution of their common 

object, attacked Sri DipankarDeori with stones, with such intention and under 

such circumstances that, if by that act death was caused, the accused persons 

would have been guilty of his murder? 

VI) Whetheron the same date, time and place, the aforesaid accused persons 

were members of an unlawful assembly and in prosecution of their common 

object,caused mischief by putting fire on the Scorpio vehicle of the informant’s 

son intending to cause damage to the vehicle? 
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VII) Whetheron the same date, time and place, the aforesaid accused persons 

were members of an unlawful assembly and in prosecution of their common 

object,caused mischief by burning the Scorpio vehicle of the informant’s son 

intending to cause damage to the vehicle? 

6.      To bring home its charges, the prosecution side examined as many as 

fourteen (14) witnesses namely,Sri Sanjit Choudhury as PW-1, Sri 

GajendraNathDeori (informant) as PW-2, Sri DipankarDeori (victim)as PW-3, Sri 

Gunin Dasas PW-4, Sri Gautam Dasas PW-5, Sri NayanmoniDeka as PW-6, Sri 

Brajen Das as PW-7, Smti PradumyaBoroas PW-8, Smti RupashBaglaryas PW-9, 

Sri Akhilesh Patel as PW-10, Sri Raju Talukdar as PW-11, Sri Pranab Das as PW-

12, Sri Jitu Kr. Saikia as PW-13 and Sri RanjitKalita (IO) as PW-14. Prosecution 

side exhibited the seizure listof documents of the burned Scorpio as Ext-1, FIR 

as Ext-2, seizure list of burnt Scorpio as Ext-3, Sketch Map of PO as Ext-4, 

seizure list of Compact Disc as Ext-5, seizure list of one Scooty as Ext-6, Charge-

sheet as Ext-7 and Medical/Injury Report of victim as Ext-8. After the closure of 

prosecution evidence, the accused persons were examined u/s-313 Cr.P.C, 

wherein their stands were of total denial. The accused persons declined to 

adduce defence evidence. I have also heard the argument of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.     To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 

8.   InformantSri GajendraNathDeori(PW-2) stated in his deposition that on 

10/06/2016 at about 5.30 pm, he was informed by some boys that while his son 

Sri DipankarDeori was going to Harpur Petrol Pump to fill petrol in their new 

Scorpio vehicle, the accused Sri Bimal @ KhalaDaimari along with some other 

boys had attacked his son on suspicion that he was a kidnapper (Hupadhara). 

PW-2 further stated that he was also told that his son had been taken to 

Udalguri Civil Hospital and then he rushed to Udalguri Civil hospital and found 

his son in unconscious state having injuries all over his body. PW-2 further 

stated that at that time he came to know that his son was attacked with stones 
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and bricks on his head and other parts of the body by Birmal @ Khala along with 

some other boys in an attempt to kill him.  

12.    It can be seen that PW-2 admitted during his cross-examination that he 

did not witness the incident and whatever he has deposed was hearsay. PW-2 

further admitted that as he was not present at the spot at the time of the 

incident, so he had not seen as to who had assaulted his son.  

13.     The stand of the informant (PW-2) that his son DipankarDeori (PW-3) was 

assaulted by Birmal @ Khala has not been corroborated by his son (PW-3). PW-

3 Sri DipankarDeori, who is the victim, stated in his deposition that the accused 

Sri KhalaDaimari suddenly stopped him at a distance of 5 meters from the petrol 

pump and after that a group of some other persons came from his back side and 

started beating him with fist and stones. PW-3 further stated that at that time 

his spectacle fell down and as such he could not recognize those who came from 

his backside as he was having eye vision problem. During cross-examination, 

PW-3 admitted that KhalaDaimari did not beat him. PW-3 further admitted that 

he could not recognize the other persons as they came from his backside. So, 

from the evidence of the victim (PW-3), it is clear that the accused Sri Birmal @ 

Khala did not beat him. It is also evident from the deposition of the victim that 

he could not identify the miscreants who had beaten him. 

12.   Two other vital witnesses in this case are Sri Raju Talukdar (PW-11) and 

Sri Pranab Das (PW-12) who were with the victim (PW-3) in his Scorpio Vehicle 

at the time of the incident. It can be seen thatPW-11 Sri Raju Talukdar 

deposed that on the day of the incident, he along with the victim had gone out 

for a drive towards Bornagaon and also to get the vehicle washed. While they 

were returning, Dipankar was driving the Scorpio and on the way Dipankar told 

him that some boys in bikes were following their vehicle. PW-11 further stated 

that when they reached near the Petrol pump, Udalguri, some boys in bikes 

stopped their vehicle and alleged DipankarDeoro as ‘hupadara’ (child kidnapper). 

Then he took the vehicle to the road side and at that time, those boys started 

pelting stones on them. PW-11 further stated that some of the boys started to 

assault them but he fled away to the police station and informed police. PW-11 

further stated that lateron those boys burnt the Scorpio vehicle. 
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14.PW-12Sri Pranab Das stated in his deposition that in the year 2016 the 

father of the victim DipankarDeori purchased a Scorpio vehicle. On the day of 

the incident, he along with the victim and one Raju Talukdar had gone out for a 

drive towards Bornagaon and also to get the vehicle washed. PW-12 further 

stated that while they were returning, Dipankar was driving the Scorpio and on 

the way some boys in bikes started following their vehicle and when they 

reached near the Petrol pump, Udalguri, those boys in bikes stopped their 

vehicle and alleged DipankarDeori as ‘hupadara’ (child kidnapper) and started to 

assault Dipankar very badly. PW-12 further stated that lateron those boys burnt 

the Scorpio vehicle. 

15.     From the evidences of PW-11 and PW-12, it is evident that neither of 

them implicated the accused persons so much so that they could not recognize 

the accused persons. So, it is seen that victim (PW-4) along with PW-11 and 

PW-12 did not implicate the accused persons.  

16.      Further though PW-1 stated in his deposition that he came to know that 

the accused Sri BimalDaimari @ Khala along with some others assaulted the 

victim but during cross-examination, he admitted that he did not see the 

accused BimalDaimari @ Khala attacking the victim. PW-1 also admitted that 

since he was not present in the spot, he did not see as to who attacked the 

victim on that day. PW-4, PW-5, PW-6, PW-7, PW-9& PW-10 stated in their 

deposition that about three years ago they heard that some people had set 

ablaze a new Scorpio Vehicle near the petrol pump but they did not know as to 

who were involved in it. 

17.   IO (PW-14) also admitted during his cross-examination that when he 

reached the spot, the mob was still attacking the victim. PW-14 further admitted 

that he could not apprehend the persons involved in the incident from the spot 

at the time of the incident rather he apprehended the accused persons from 

their houses. Had the accused persons been apprehended from the PO at the 

time of alleged incident involving them, the prosecution case could have been 

more strong as far as in deciding the role of the accused persons. Further there 

is no evidence on record to show that the accused persons were identified by 
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the witnesses through the TIP (Test Identification Parade) during the time of 

investigation.  

18.Criminal cases are decided on the principle of ‘proof beyond reasonable 

doubt’ and not on any presumption or conjecture. In the case in hand, it is seen 

from the aforesaid appreciation of evidences of PWs that the vital eye-witnesses 

(PW-4, PW-11 and PW-12) did not implicate the accused persons. Albeitthe 

victim (PW-4) deposed that the accused BirmalDaimari @ Khala stopped his 

vehicle but he has specifically admitted in his cross-examination that the 

accusedBirmalDaimari @ Khala did not beat him. None of the PWs also 

implicated the accused persons in the setting ablaze ofthe Scorpio vehicle of the 

informant.When the prosecution witnesses have failed to identify the persons 

involved in the incident, the prosecution case is bound to fail. In such a 

scenario, it would be futile to discuss the points one by one rather on the face of 

such evidences, it can be said that the prosecution has failed to prove all the 

charges as leveled against the accused persons. Hence all the points are decided 

against the prosecution. 

19.      On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove that 

the accused persons namely, Sri BirmalDaimari @ Khala, Sri TipanDaimari, Sri 

TukeshwarDaimari, Sri Ajay Daimari, Sri DadsungDaimari, Sri SwmdwnDaimari, 

Sri RajibDaimari, Sri RijayDaimari, Sri HaneshwarDaimari, Sri AtulBaglary and Sri 

SanjibDaimaricommitted the offences as were alleged. As such, the accused 

persons are acquitted of the charges leveled against them. 

20.     The bail-bonds for the accused persons would remain in force for the next 

six (6) months in view of Sec. 437-A CrPC. 

21.    Given under my hand and seal of this Court on this 30thday of September, 

2019.                        

                                                                    (NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam. 

 



      SESSIONS- 120/2018                                                                       Page 8 of 8 
 

STATE OF ASSAM   -Vs-  SRI BIRMAL DAIMARI @ KHALA & 10 ORS 

 

APPENDIX 

1.   PROSECUTION WITNESSES-- 

I) PW-1                     : Sri Sanjit Choudhury; 

          II) PW-2                    : Sri GajendraNathDeori (informant); 

III) PW-3               : Sri DipankarDeori (victim); 

          IV) PW-4                    :  Sri Gunin Das; 

          V) PW-5                    : Sri Gautam Das; 

         VI) PW-6                    : Sri NayanmoniDeka; 

         VII) PW-7                     : Sri Brajen Das; 

         VIII) PW-8                    : Smti PradumyaBoro; 

          IX) PW-9                      : Smti RupashBaglary; 

          X) PW-10                      : Sri Akhilesh Patel; 

 XI) PW-11                     :  Sri Raju Talukdar; 

XII) PW-12                    : Sri Pranab Das; 

XIII) PW-13                   : Sri Jitu Kr. Saikia& 

 XIV) PW-14                   : Sri RanjitKalita (IO). 

2.   PROSECUTION EXHIBITS-            

  I) Ext-1, Ext-3, Ext-5 & Ext-6 :  Seizure Lists; 

 II) Ext-2 : FIR; 

 III) Ext-4  : Sketch Map of PO;  

       IV) Ext-7: Charge-sheet & 

  V) Ext-8 : Medical Examination Report of victim. 

3.    DEFENCE WITNESSES             : Nil. 

4.    COURT WITNESSES/EXHIBITS  : Nil.                        

 

                                                          (NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 


